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affirmative defensethat iswaived if not timely raised. We hold that the employer isnot barred from
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employeeassertsthat thetrial court erredin attributing 40 percent disability, rather than 100 percent,
to the second heart attack. We hold that the evidence supports afinding that the second injury
resulted in 40 percent disability. In regard to all remaining issues, we adopt the memorandum
opinion of the Special Workers Compensation Appeals Panel affirming the award of permanent
total disability and remanding the cause for determination of temporary total disability.
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OPINION
I. Facts and Procedural History

Lindell Hollingsworth began working for S& W Pdlet Company (Pallet) in 1986. At the
timeof trial hewas 44 yearsold. He had alimited education, having left school in the eighth grade,
and his work history consisted amost exclusively of manual labor. In 1991, he suffered a non-
compensable heart attack while at home. After recovering, he returned to work at Pallet. In 1995,
he underwent heart-bypass surgery. After the surgery, he again returned to Pallet, performing light
duty work at first and eventually resuming his regular duties.

On February 13, 1996, Hollingsworth arrived at work at approximately 7 am. The outside
temperature was approximately 20 degrees. The doors to the building where he worked were kept
open, and though there was a small heater in hiswork area, the temperature inside was about 40
degrees. Hollingsworth and another worker began stacking wood “ runners,” which weighed 30 to
40 pounds. After about 30 minutes, Hollingsworth began sweating heavily and having chest pains,
and he knew he was having a heart attack. Hetold his supervisor of the chest pains, though he did
not specifically state that he was having a heart attack. The supervisor allowed him to |leave work.
He then went to alocal hospital, which transferred him to Jackson Generd Hospital. Heremained
there for 14 days. Thereafter, he was transferred to a transplant unit, where he received a heart
transplant.

After the transplant, Hollingsworth’ s stamina decreased so significantly that hewas unable
to stand for more than an hour to an hour and ahalf. Asaresult, he was unableto return to work.
On June 27, 1996, he filed acomplaint for workers' compensation benefits. Pallet filed an answer
on August 9, 1996, stating that any disability suffered by Hollingsworth arose out of some event
other than a work-related accident. On August 20, 1996, it amended its answer to assert that
Hollingsworth had not given sufficient notice of hisinjury. On September 27, 1997, Pallet filed
another amended answer asserting that, at the time of the heart attack, Hollingsworth had a pre-
existing disability that wouldlimit Pallet’ sliability pursuant to the Second | njury Fund statute, Tenn.
Code Ann. 8§ 50-6-208(a) (1997). On November 5, 1997, Hollingsworth amended his complaint to
state a claim against the Second Injury Fund (Fund), and at a subsequent hearing, the trial court
ordered that the Fund be made adefendant. During the same period of time, Blue Cross/Blue Shield
of Tennessee (Blue Cross) intervened to recover medical expensesit had paid in connection with
Hollingsworth’s heart attack.



A trial was conducted on April 22, 1998. Hollingsworth and Pallet presented extensive lay
testimony, much of it concerning whether Pallet was aware that Hollingsworth’ s heart attack was
work-related, and they al so offered conflicting medical proof concerning causation.* Hollingsworth
presented the depostions of Ronald Ira Weiner, M.D., and Pervis Milnor, M.D., both of whom
testified that Hollingsworth’s work and the exposure to cold were the direct causes of the heart
attack. Weiner characterized the heart attack as* mild”; Milnor assigned Hollingsworth a35 percent
impairment rating but stated that 15 percent of the impairment pre-existed the second heart attack.
Pallet offered the deposition of Dwight Clark, M.D., who testified that Hollingsworth’ s heart attack
was not work-related.

After hearing the evidence, the trial court found that Hollingsworth was permanently and
totally disabled. The court allocated 40 percent of Hollingsworth’s disability to his second heart
attack and held Pallet liable for that share of the judgment. The court stated that the Fund would
have been liable for the remaining 60 percent of the judgment, but recovery against the Fund was
barred by the statute of limitations. The trial court denied recovery of temporary total disability
benefits, finding that the proof did not establish the duration of temporary total disability.

Pallet appealed to the Special Workers' Compensation Appeds Panel, which affirmed the
trial court’s finding of permanent total disability. It further concluded, however, that the Second
Injury Fund statute created an “affirmative defense of pre-existing disabilities” and that Pallet
waived thisdefense by faling toraiseit within the statute of limitations period. The Pane then held
that “the employer’ sliability isnot limited when the recovery against the Second Injury Fundisnot
applicable,” and consequently it held Pallet responsiblefor 100 percent of thejudgment. The Panel
also reversed the trial court’s denia of temporary total disability benefits and remanded the cause
for a determination of the period of temporary total disability.

Pallet filed a motion for review by the entire Supreme Court pursuant to Tenn. Code Ann.
8 50-6-225(e)(5)(B) (1997), which we granted. Primarily, we are asked to determine whether
allegations of pre-existing conditions covered by the Fund should be regarded as an affirmative
defensethat iswaived if not timely raised by the employer. We hold that the employer isnot barred
from attributing liability to the Fund after the running of the statute of limitations. In addition,
Hollingsworth asserts that the trial court erred in allocating 40 percent, rether than 100 percent, of
the disability to the second injury. This issue was not addressed by the Panel. We hold that the
evidence supportsthe allocation of 40 percent of the disability to the second injury, and accordingly
we affirm. In al remaining issues raised by the parties, we adopt the findings of fact and
conclusions of law made by the Special Workers' Compensation Appeals Panel.? In keeping with

1In addition, Blue Cross presented the deposition of Mark Tucker, M.D., the chief medical officer for
commercial programswithBlue Cross, as proof that the chargessubmitted in connection withHollingsworth’streatment
were appropriate and within the customary range for such services.

2The parties have raised a multitude of additional issuesfor our review:
(continued...)
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the Panel’ srecommendation, the causeisremanded to thetrial court for the cal cul ation of temporary
total disability benefits.

[I. Standard of Review

The standard of review in workers' compensation cases is de novo upon the record, with a
presumption of correctness applied to the trial court’s findings of fact. Tenn. Code Ann. §
50-6-225(€)(2) (2000); Spencer v. Towson Moving and Storage Inc., 922 S.W.2d 508, 509 (Tenn.
1996). Where questions of law are presented, our review is de novo with no presumption of
correctness. Watt v. Lumbermens Mut. Cas. Ins. Co., 62 S.W.3d 123, 127-28 (Tenn. 2001); Smith
v. U.S. Pipe & Foundry Co., 14 SW.3d 739, 742 (Tenn. 2000).

[11. Andysis
A. Allegations of Pre-existing Conditions

We first address whether allegations of pre-existing conditions should be regarded as an
affirmative defensewhich iswaived unless raised by the employer within the statute of limitations.
This issue requires us to interpret the Second Injury Fund statute, Tenn. Code Ann. § 50-6-208
(1997). In pertinent part, the statute states:

(&(1) If an employee has previoudy sustained a permanent physical
disability from any cause or origin and becomes permanently and
totally disabled through a subsequent injury, such employee shall be
entitted to compensation from the employee’'s employer or the
employer’ sinsurance company only for the disability that would have
resulted from the subsequent injury . . . ; provided, that in addition to
such compensation for asubsequent injury, and after completion of the
paymentstherefor, then such employee shall be paid the remainder of
the compensation that would be due for the permanent total disability

2(...conti nued)

Pall et asserts that the trial court erred in making all of the following findings: (1) Hollingsworth suffered an
injury in the course and scope of his employment; (2) he gave proper notice; (3) he was permanently and totally
disabled; (4) Blue Crossand Hollingsworth could recover medical and other expenses from Pallet; and (5) Pallet should
be required to pay discretionary costs to both Hollingsworth and the Fund. We agree with the Panel’ s determination
that the evidence does not preponderate against any of the above-listed findings of the trial court.

Hollingsw orth asserts that the trial court erred in refusing to grant benefits for temporary total disability. We
agree with the Panel that the preponderance of the evidence supportsthe existence of temporary total disability but that

the cause should be remanded to the trial court so that the duration of temporary total disability may be established.

Accordingly, we adopt the Panel’ s findings of fact and conclusions of law regarding the above-listed issues.
A copy of therelevant portions of the Panel’s memorandum opinion is attached to this opinion as an appendix.
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out of aspecia fund to be known as the “second injury fund” therein
created.

(4) Nothinginthissection shall be construed to limit the employer’s
liability as provided by law for aggravation of preexisting conditions
or disabilitiesin caseswhere recovery against the second injury fund
is not applicable.

Thestatuteisintended “to encourage the employment of personswith permanent physicd disability
by limiting to some extent the employer’ sworkers' compensation liability. Limiting the exposure
of the employer to theimmediate consequences of the second injury encourages the employment of
handicapped persons.” Burris v. Cross Mountain Coal Co., 798 S.W.2d 746, 749 (Tenn. 1990)
(citations omitted).

The Pand held that Pallet had waived the “ afirmative defense of pre-existing disabilities’
by failingtoallegethat claimuntil after the statute of limitationsexpired for claimsagainst the Fund.
The Panel noted that matters constituting an affirmative defense under Rule 8.033 of the Tennessee
Rules of Civil Procedure are waived if not specifically pleaded, and under Rule 9.01,* the issue of
capacity to be sued must beraised by specific negativeaverment. The Panel applied these provisions
to conclude that Pallet waived the defense of pre-existing disability by raising the defense nineteen
months after the accident, too late for the plaintiff to make a curative amendment to pursueaclaim
againstthe Fund. Turning then to subsection (a)(4) of the Second Injury Fund statute, the Panel held

3Tenn. R. Civ. P. 8.03 provides:

In pleading to a preceding pleading, a party shall set forth affirmatively facts in
short and plain terms relied upon to constitute accord and satisfaction, arbitration
and award, express assumption of risk, comparative fault (including the identity or
description of any other alleged tortfeasors), discharge in bankruptcy, duress,
estoppel, failureof consideration, fraud, illegality, laches, license, payment, release,
res judicata, statute of frauds, statute of limitations, waiver, and any other matter
constituting an avoidance or affirmative defense. When a party has mistakenly
designated a defense as a counterclaim or a counterclaim as a defense, the court, if
justiceso requires, shall treat the pleading asif there had been a proper designation.

4Tenn. R. Civ. P. 9.01 provides:

It is not necessary to aver the capacity of a party to sue or be sued or the authority
of aparty to sue or be sued in arepresentative capacity or the legal existence of an
organi zed associ ation of personsthat ismade a party. When aparty desiresto raise
an issue as to the legal existence of any party or the capacity of any party to sue or
be sued or the authority of a party to sue or to be sued in arepresentative capacity,
he or she shall do so by specific negative averment, which shall include such
supporting particulars as are peculiarly within the pleader’ s knowledge.
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that Pallet would be responsible for 100 percent of Hollingsworth’ sinjury becauserecovery against
the Fund was “not applicable.”

The Panel’s conclusion, however, is not in keeping with prior decisions of this Court.
Although these prior casesdealt with thetiming of the employee’ sclaim against the Fund rather than
an employer’s allegation of pre-existing disability, their reasoning nonetheless is instructive. In
Travelersins. Co. v. Austin, for example, the employee did not amend hiscomplaint to add the Fund

as a defendant until nearly two years after his work-related injury. 521 S\W.2d 783, 785
(Tenn. 1975). We held that the employee' s claim against the Fund was not timely, stating that “the
legidatureof this Stateintended thetimelimitation onthefiling of a[workers'] compensation action
against the employer be equally applicable to adaim against the Second Injury Fund.” Id. at 786.
Thus, we held, the Fund was not liable for the portion of the judgment allocated to the employee's
pre-existing disability. Id. at 786-87.

Despite holding that the claim against the Fund was time-barred, however, we did not hold
the employer responsiblefor 100 percent of thejudgment. Nor did weinquire whether theemployer
had timely raised allegations of pre-existing disability. Rather, we concluded that holding the
employer responsiblefor theentirejudgment would “ignorethecl ear statement of thelegid aturethat
where an employee has a claim against the Second Injury Fund, the employer and its insurance
carrier are liable for payment of benefits ‘only for the disability that would have resulted from the
latter injury ... .”" 1d. at 787 (quoting Tenn. Code Ann. § 50-6-208(a)(1)).

Essentidly the same procedure was followed in Pearson v. Day Int’l, Inc., 951 SW.2d 375
(Tenn. Workers' Comp. Panel 1996). Asin Austin, the employee in Pearson failed to timely filea
claim against the Second Injury Fund, and the Court held that recovery from the Fund was time-
barred. 1d. at 377. Again, the Court limited the employer’ sliability to thedisability allocated to the
second injury, and it did so without inquiry into thetiming, or indeed the existence, of any assertion
of pre-existing disabilities by the employer. 1d. at 377-78. Thus, in Pearson as in Austin, the
existence of a pre-existing disability was regarded as creating a cause of action to be raised by the
employee, not an affirmative defense to be raised by the employer.

In keeping with Austin and Pearson, we hold that the employer’ s right to limit its liability
to the effects of the second injury in cases where the Second Injury Fund statute applies is not
conditioned upon an assertion of the right within the statute of limitations. The Second Injury Fund
statute creates a cause of action which must be asserted by the employee within the statute of
limitations, but in the absence of aclaim by the employee, the affirmative defense provisions of the
Tennessee Rules of Civil Procedure do not restrict the employer’ s ability to claim limited liability
under the statute. Moreover, we interpret subsection (a)(4) of the statute, which provides that the
employer’ sliability shall not belimited in caseswhererecovery against theFundis* not applicable,”
torefer to caseswhere therequirements set forth in subsection (a)(1) have not been met. Inthe case
under submission, recovery against the Fund was “ applicable,” for the statutory requirements were
met, even though Hollingsworth failed to timely assert hisclaim. Consequently, Pallet may receive
the benefit of the limited liability afforded by the statute. As stated in Austin, this condusion best
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serves the legidative purpose of the Second Injury Fund statute: to encourage the hiring of the
disabled by guaranteeing that employers will not be held liable for the effects of pre-existing
conditions in cases of permanent total disability.

In sum, we hold that the responsibility of timely raising aclaim against the Fund falls upon
the employee, not the employer, and the employee’ sfailureto assert such aclaim doesnot foreclose
an employer from claiming the benefit of limited liability afforded by the Second Injury Fund
statute. Thus, Hollingsworth’ sfailure to assert a claim against the Fund should not bar Pallet from
receiving the benefits bestowed by the statute, even though Pallet raised the issue of pre-existing
disability after thelimitationsperiod expired. Thetrial court properly limited Pallet’ sliability tothe
40 percent disability allocated to Hollingsworth’s second heart attack.

B. Disability Allocated to the Second Injury

Regardless of our resolution of the prior issue, Hollingsworth asserts that Pallet should bear
100 percent of theliability in this case because thetria court erred in allocating 40 percent, rather
than 100 percent, of the disability to the second injury.® Citing Church v. N.B.C. Co.°
Hollingsworth asserts that the trial court did not properly assess in isolation what percentage of
disability would have been caused by the second heart attack without consideration of prior
disability. See alsoAllen v. City of Gatlinburg, 36 SW.3d 73, 77 (Tenn. 2001) (holding that “the
trial court mug find what disability would have resulted if a personwith no preexisting disabilities,
in the same position as the plaintiff, had suffered the second injury but not the first”). Had it done
so, he contends, the trial court would have concluded that the second heart attack was sufficient to
cause permanent and total disability notwithstanding the effects of the first heart attack.

Inits Order of Final Judgment, the trial court stated its finding of fact as follows:. “60% of
Plaintiff’ s permanent and total disability pre-existed his[second] heart attack . . . and resulting heart
transplant.” We agree that it is, arguably, difficult to determine from this statement whether the
disability attributable to the second heart attack was cal culated without consideration of the prior
heart attack, for the trial court did not definitively state that Hollingsworth would have incurred a
40 percent disability had he suffered the second heart attack but not the firs. After carefully
reviewing therecord, however, we hold that an all ocation of 40 percent disability to the second heart
attack is supported by the evidence and does not necessitate reversal.

In so holding, we reiterate tha our review of thisissue is de novo with a presumption of
correctness accorded to the trial court’s findings of fact, unless the preponderance of evidenceis
otherwise. Tenn. Code Ann. 8 50-6-225(€)(2) (2000). Under this standard, considerable deference
must be granted wherethetrial judge hasseen and heard the witnesses, but “ wheretheissuesinvolve
expert medical testimony and all the medical proof is contained in the record by deposition. . . then

5Because of itsdisposition of the case, the Panel did not address this issuein its memorandum opinion.

6461 S.W.2d 387 (Tenn. 1970).



this Court may draw itsown conclusions about the weight and credibility of that testimony.” Krick
v. City of Lawrenceburg, 945 SW.2d 709, 712 (Tenn. 1997).

Turning to themedical proof inthiscase, wenotethat Weiner characterized Hollingsworth’'s
second heart attack as“mild.” Likewise, Milnor essentially assigned Hollingsworth an impairment
rating of 20 percent to the body as awhole for the second heart attack, for he stated that 15 percent
of the total 35 percent impairment rating pre-existed the second heart attack. Moreover, athough
the medical proof indicated that Hollingsworth’s second heart attack contributed to his need for a
heart transplant, Weiner’ s testimony indicated that the severity of his pre-existing heart problems
influenced his conclusion that atransplant was needed. Thetransplant, inturn, was responsible for
much of Hollingsworth’ sdisability. Had Hollingsworth been free from pre-existing conditionswhen
the second heart attack occurred, the evidence suggests that atransplant likely would not have been
necessary and his resulting disability would have been much less than 100 percent. With these
considerations in mind, we conclude that the preponderance of the evidence supports afinding that
Hollingsworth’s second injury, without consideration of his pre-existing conditions, would have
resulted in a40 percent disability to the body asawhole. Accordingly, we affirm the decision that
Pallet will be liable for 40 percent of the benefit award.

V. Conclusion

For theforegoing reasons, the judgment of thetrial court isaffirmedin all mattersexcept the
denial of temporary total disability benefits. As recommended by the Specid Workers
Compensation Appeals Panel, the cause is remanded to the trial court for a determination of the
period of temporary total disability. Costs are taxed equally to Lindell Hollingsworthand S& W
Pallet Company.

ADOLPHOA. BIRCH, JR., JUSTICE



APPENDIX

Excer pts from the Analysis section of the memorandum opinion of the
Special Workers' Compensation Appeals Panel,
Hollingsworth v. S& W Pallet Co.,

No. W1998-00857-WC-R3-CV (Dec. 29, 2000)

(Ellis, Sp. J., joined by Holder, J., and Tatum, Sr. J.)

(1) Did the evidence at trial preponderate against the court's finding the employee suffered
an injury within the course and scope of his employment?

"Our approach has been to recognize the imprecision of proof of causation and hold that
medical testimony that the normal physical exertion of employment could or might have caused the
acceleration of a preexisting heart condition is sufficient to make out a prima facie case that the
injury or death arose out of the employment.” King v. Jones Truck Lines, 814 SW.2d 23, 29
(Tenn.1991).

It isasettled rule of decisioninthisjurisdiction that an employee's death or disability which
results from a heart attack that is causaly reated to his employment is compensable under the
worker's compensation act. Such an injury is considered as arising out of and in the course of
employment evenif prior to the attack the employee suffered from arteriosclerotic heart disease and
the attack was produced by only ordinary exertion and usual strain of the employee'swork. Ward v.
Commercial Ins. Co., 213 Tenn. 100, 109, 372 SW.2d 292, 296 (1963); Coleman v. Coker, 204
Tenn. 310, 312-313, 321 S.W.2d 540, 541 (1959); Nashville Pure Milk Co. v. Rychen, 204 Tenn.
575, 579, 322 SW.2d 432, 434-435 (1958); Patterson Transfer Co. v. Lewis, 195 Tenn. 474, 478,
260 S.W.2d 182, 184 (1953). Moreover, it is equally well established that an employer takes the
employee as he finds him, that is, with his defects and pre-existing afflictions. Coleman v. Coker,
supra. In Swift & Co. v. Howard, 186 Tenn. 584, 591-92, 212 S.\W.2d 388, 391-92 (1948), thisCourt
said, in part:

When an employer employs a workman he takes him as he is and
assumes the risk of having a weakened condition aggravated by some
injury which might not hurt or bother a perfectly normal, healthy
person. If theinjury istheproxi mate causeof disability, i.e., excitesand
aggravates a previous weakened condition then the employer isliable.

Thus, in each case of thistype, whether or not there actually was a causal connection between
a heart attack and the employment is a question of fact to be resolved by the trial court. Flowersyv.
South Central Bell Telephone Co., 672 SW.2d 769, 770 (Tenn.1984).

In the case at bar, there was sufficient medical proof before the trial court to find a causal
connection between Hollingsworth's heart atack and his employment with Pallet.
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(2) Did the employee give proper notice?

In the present caseit is undisputed that Hollingsworth told one of the Pallet co-ownersthat he
was having chest pains and that he had to go to thedoctor. Hollingsworth's sister, Rita Fusilier, went
tothePallet officeafew daysafter hisheart attack and requested aworkers compensation form. The
trial judge found that these two acts constituted proper notice under Tenn. Code Ann. § 50-6-201.

In Powers v. Beadey, 197 Tenn. 549, 276 SW.2d 720 (1955), a witness saw an employee
suffer a heart attack after carrying heavy items at work. The witness informed the employer of the
situation. At trial, the employer challenged the notice by claiming that the witness did not suggest
to him that the work contributed to the heart attack. After dispensing with this argument on other
grounds, the Court held, "Moreover, such defect, if it be such, could not possibly have prejudiced
employer, Powers. Hence, the statute does not permit him to take advantage of such supposed
defect.” Id. at 552, 276 S.W.2d at 721. Similarly, Pdlet was not prejudiced by the form of noticein
thiscase. We hold that Pallet received sufficient noti ce under § 50-6-201 of Hollingsworth'sinjury.

(3) Was the employee 100% disabled as aresult of this heart attack?

The law in Tennessee is that the assessement of a vocational disability is based on many
specific factors, including the employee's age, education, skills, training, the availability of job
opportunities, and the employee's capacity to work at the kind of employment available in the
employee's condition. See Cleek v. Wal-Mart Sores, Inc., 19 SW.3d 770, 774 (Tenn.2000). In a
thorough opinion, thetrial judgefound that Hollingsworth has difficulty standing, hasno endurance,
and exhausts easily upon minima exertion. He has compl eted the eighth grade but has difficulty
reading and writing. This Court holds that the proof does not preponderate against the tria court's
ruling that Hollingsworth is 100% vocationally disabled.

[Sections4-5, on use of allegations of pre-existing conditions as an affirmative defense, and
6-7, on the amount of disability attributed to the second injury, deleted]

(8) Was the employer responsible for outstanding medical billsto the plaintiff?
and
(9) Was the employer responsible to reimburse Blue Cross/Blue Shield?
Pallet contends that thetrial court erred in finding Pallet responsiblefor outstanding medical,
travel and prescription expensestotaling $32,109.43 and for rembursing Blue Cross/Blue Shield in
the amount of $295,631.99 for medical expenses. Pallet maintains that the court improperly relied

on the testimony of Dr. Mark Tucker proving the reasonableness of these charges over appellant’s
objections.



The court found that Dr. Tucker wasaboard certified pediatrician. However, he has served for
some time as the chief medical officer for commercial programsfor Blue Cross and Blue Shield of
Tennessee and, as such, is employed primarily in the review of medical expenses. It is in this
capacity that Dr. Tucker reviewed the medicd expensesin thiscase and found them to be reasonably
appropriate and necessary. Tenn. Code Ann. 8 50-6-226(a)(4) givesthetria judge the authority to
rule on the reasonabl eness of medical charges. The record reflects that the original charges totaled
$506,741.38 and Blue Cross paid its contractual sharein the amount of $295,631.99. Thetrial court
ordered Pallet to pay the lesser amount. The evidence does not preponderate against thetrial court's
findings on thisissue.

(10) Should the employer berequired to pay the discretionary costs of both the Second Injury
Fund and the employee?

The lagt issue raised by Pallet is whether it should be required to pay the discretionary costs
of Hollingsworth and the Second Injury Fund. Pursuant to Tenn. R. Civ. P. 54.04(2), costs are
allowable to the prevailing party, in the trial court's discretion, against the losing party or parties.
Pallet argues that, since Hollingsworth failed to sue the Second Injury Fund within the statute of
limitations, the Second Injury Fund prevailed against Hollingsworth, and Hollingsworth should be
responsible for the discretionary costs of the Second Injury Fund. We hold that thetrial court acted
withinitsdiscretionin ordering Pdlet, the losing party in this case, to pay the discretionary costs of
Hollingsworth and the Second Injury Fund, the prevailing parties.

(11) Is the employee entitled to temporary total benefits as aresult of his heart attack and
resulting heart transplant surgery?

The court ruled that there was temporary total disability, but the proof did not establish when
it began and ended. "I know that thereistemporary total disability in this case, but absent somebody
showing me when this man goes back to work, | can't establish it upon a doctor's specul ation that
six months usually followsit. I know it's there."

Where the injury suffered by the employee results in a permanent disability, the period of
temporary total disability is"cut off" when the employee has reached his maximum recovery. See
Gluck Brothers, Inc. v. Coffey, 222 Tenn 6, 13-14, 431 SW.2d 756, 759 (1968). In Smpson v.
Satterfield, 564 S.W.2d 953, 955 (Tenn.1978), the court held that to make out a primafacie case of
entitlement to temporary total disability, an employee must prove that he was:

(1) totally disabled to work by acompensableinjury; (2) that there was
acausal connection between the injury and his inability to work; and
(3) the duration of that period of disability. Temporary total disability
benefits are terminated ether by the ability to return to work or
atainment of maximum recovery.

It appearsthat thetotality of the circumstances established aperiod of temporary total disability, and
the matter is remanded to thetrial court to determine the same. Costs are taxed to Pall&t.
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